I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MCELWEE GROUP, LLC,
Pl ai ntiff,
: ClVIL ACTI ON
V. : NO. 06-2447

MUNI CI PAL AUTHORI TY OF THE
BOROUGH OF ELVERSON, ET AL.,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. MARCH 6, 2007

Def endant Spotts, Stevens & McCoy, Inc. (SSM has noved to
dism ss the sole remaining claimagainst it, for fraud, on the
grounds that (1) Plaintiff did not conply with the certificate of
merit requirenent and/or (3) the fraud claimis barred by the
econom ¢ | oss doctrine.

For the reasons that following, SSMs notion to dismss wll

be deni ed.

BACKGROUND
Plaintiff is the McEl wee G oup, LLC, a general contractor.

Def endants are SSM an engineering firm and the Minicipa



Aut hority of the Borough of Elverson (MABE),! a governnent al
entity.

SSM pursuant to its contract with MABE, perforned
engi neering work for the draining of a |agoon and the
construction of a wastewater facility the Borough of El verson,
Chester County, Pennsylvania. Then, MEl wee entered into two
contracts with MABE to drain the |agoon and construct the
wastewater facility. There is no contract between MEl wee and
SSM

The gist of McElwee’s conplaint is that MABE and SSM
fraudulently m srepresented to McElwee the conplexity of the
drai nage and construction project. As an exanple, MEl wee
al | eges that MABE and SSM represented that MEl wee woul d have to
remove only 100 tons of sludge fromthe | agoon, when in fact
MEl wee was forced to renove over 4400 tons of sludge. MEl wee
alleges that it suffered significant damages as a result of these

m srepresentati ons.

McEl wee has three clains still pending: Count | against
MABE, for breach of the phase # 1 contract; Count Il agai nst
MABE, for breach of the phase #2 contract; and Count I1l agai nst

SSM and MABE, for m srepresentation/fraud.
The only question for the Court is whether Count IIl against

SSM for msrepresentation/fraud, should be di sm ssed.

! The Borough of Elverson has been dism ssed as a def endant
by stipulation of the parties.



1. DI SCUSSI ON

A. Mbtion to Disniss Standard

A notion to dismss for failure to state a cl ai m brought
pursuant to Federal Rule of Cvil Procedure 12(b)(6) serves to

test the sufficiency of a conplaint. Kost v. Kozakiew cz, 1 F. 3d

176, 183 (3d Gr. 1993). Therefore, the court nust accept as
true all factual allegations nade in the conplaint and al
reasonabl e i nferences that can be drawn therefrom Ransom v.
Marrazzo, 848 F.2d 398, 401 (3d Cr. 1988). The notion should be
granted only if “no relief could be granted under any of facts

whi ch coul d be proved.” 1d.

B. Application

McEl wee has asserted a claimfor fraud/ m srepresentation
against SSM 2 SSM argues that the fraud clai mcannot proceed

because (1) McElwee failed to conply with Pennsylvania’'s

2 1n Pennsylvania, a claimfor fraud requires “(1) a
representation; (2) which is material to the transaction at hand;
(3) made falsely, with know edge of its falsity or reckl essness
as to whether it is true or false; (4) with the intent of
m sl eadi ng another into relying on it; (5) justifiable reliance
on the m srepresentation; and (6) the resulting injury was
proxi mately caused by the reliance.” Hart v. Arnold, 884 A 2d
316, 339 (Pa. Super. Ct. 2005), appeal denied, 897 A 2d 458 (Pa.
2006) .

Inits first notion to dism ss, SSM argued t hat MEl wee
failed to plead the necessary elenents for a fraud cl ai m under
Pennsyl vania | aw. However, MEl wee has since filed an anended
conpliant, which appears to rectify these all eged deficiencies.
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certificate of nmerit requirenent and/or (2) the fraud claimis

barred by the econom c | oss doctrine.

1. Certificate of Merit Requirenent

SSM argues that MEl wee’s fraud cl aimshould be dism ssed
because McElwee failed to conply with the Pennsyl vania civil
procedure rule that requires a plaintiff in a professional
mal practice action to submt a certificate of nerit within 60
days of filing the action. SSMs argunent has no nerit.

Pennsyl vania Rule of Cvil Procedure 1042.3 requires a
certificate of nmerit to be filed “[i]n any action based upon an
all egation that a licensed professional deviated from an
accept abl e professional standard.” The certificate nust be
signed by the plaintiff’s attorney and attest that either (1) a
i censed professional has submtted a witten statenent to this
effect or (2) such a professional’s opinion is unnecessary to
prosecute the claim The failure to submt such a certificate
is, in state court, fatal to a plaintiff’s claim under Rule
1042.6, if, after 60 days, the plaintiff has not submtted the
certificate, the defendant can direct the prothonotary to enter a
j udgnent of non pros.

The procedure in the federal system in a case based on
diversity jurisdiction and applying Pennsylvania law, is slightly

different: there is no procedural nechanismfor a defendant to



ask the clerk of court to dismss a claim See Abdul hay v.

Bet hl ehem Medical Arts, L.P., 2005 W 2416012, at *9 (E D. Pa.

Sept. 28, 2005) (Gardner, J.). Rather, failure to submt the
certificate is a possible ground for dism ssal by the district
court, when properly presented to the court in a notion to

dismss.® See Hartman v. Low Sec. Corr. Inst. Al enwod, 2005 W

1259950, at *3 (M D. Pa. May 27, 2005); Scaranuzza v. Sciolla,

345 F. Supp. 2d 508, 511 (E.D. Pa. 2004) (Baylson, J.). Thus,
SSM s contention that ME wee’'s fraud clai mshoul d be di sm ssed
for its failure to file a certificate of nerit is properly before
the Court as a grounds for dism ssal under Rule 12(b)(6).

Rul e 1042. 3, however, is inapplicable to McElwee’s fraud
claim The Rule, by its terns, applies only to clains for
pr of essi onal mal practice--or negligence in the performance of
one’s professional duties. SSM has pointed to no Pennsyl vani a

authority for the proposition that Rule 1042.3 applies to clains

3 The weight of authority holds that Pennsylvania’'s
certificate of nmerit requirenent is a substantive rule, not a
procedural requirenent, and thus under Erie Railroad v. Tonpkins,
304 U. S. 64 (1938), nust be applied by federal courts sitting in
diversity. See, e.qg., Abdul hay, 2005 W. 2416012, at *7
(“Pennsylvania Rule 1042. 3 mandating a certificate of nmerit in
prof essi onal negligence clains, is substantive under the Erie
Rul e and nust be applied as such by the court.”); Scaranuzza, 345
F. Supp. 2d at 510 (“[T] he Pennsylvania certificate of nerit rule
will be applied by this Court as controlling, substantive state
law. ”); see also Chanberlain v. G anpapa, 210 F.3d 154, 161 (3d
Cir. 2000) (holding that New Jersey’s simlar affidavit of nerit
requi renent was a substantive rule).




based on intentional torts, and for good reason. |If a plaintiff
all eges that a building collapsed because the architect deviated
from accept abl e professional standards, then the plaintiff nust
include a certificate under the Rule. |f, however, a plaintiff
all eges that an architect fraudulently induced the plaintiff to
enter a contract with the architect to design a building, there
is no certificate requirenent under Pennsylvania |law. Merely
suing a professional does not require a certificate of nerit;
only suing a professional for violating professional standards
does. Suing a professional for fraud requires nothing nore than

suing one’s nei ghbor for fraud. See Krauss v. Claar, 879 A 2d

302, 306-07 (Pa. Super. C. 2005) (holding that the certificate
requi renent is inapplicable in an action against an attorney for,
inter alia, intentional m srepresentation, because plaintiffs did
not sue the attorney for professional negligence or mal practice).
SSM argues that Count 111 is, |like Count IV (which has been
di sm ssed, see doc. no. 34), a negligence claim This is untrue.
Count 111, though it could have been worded nore artfully,
asserts a claimfor “msrepresentation/fraud.” The word
“intention” or “intentionally” is used ten tines in the
par agraphs conprising the claim Thus, Count Ill asserts a claim
for fraud, an intentional tort, and is not subject to the Rule
1042.3 certificate requirenent.

Therefore, SSMs notion to dism ss the claimagainst it



based on McElwee's failure to file a certificate of nmerit will be

deni ed.

2. Econom ¢ Loss Doctri ne

SSM argues that McElwee’s fraud claimis barred by the
econom ¢ | oss doctrine.* The contours of the econom c |oss
doctrine in Pennsylvania are, to put it mldly, presently
uncl ear .

However, regardless of the nerits of SSM s econom c | oss
doctrine argunent, the Pennsylvania Suprene Court case of

Bilt-Rite Contractors, Inc. v. Architectural Studio, 866 A 2d 270

(Pa. 2005), which is alnost directly on point, mandates that

McEl wee's fraud claimbe allowed to proceed.® There, a school
district entered into a contract wth an architect, whereby the
architect prepared draw ngs for the construction of a new school .
Id. at 272. On the basis of these drawi ngs, the school district
solicited bids fromcontractors for the construction of the
school. 1d. Bilt-Rite submtted the winning bid, and its

subsequent contract with the school board specifically referred

* The economi c | oss doctrine bars causes of action in tort
where the only injury is “economc loss.” See 2-J Corp. v. Tice,
126 F. 3d 539, 541 (3d Gr. 1997). The doctrine “prohibits
plaintiffs fromrecovering in tort economc |osses to which their
entitlenment flows only froma contract.” Duquesne Light Co. V.
West i nghouse Elec. Corp., 66 F.3d 604, 618 (3d Gr. 1995).

> Neither party cited Bilt-Rite to this Court.

7



to the architect’s drawings. |d. Bilt-Rte and the architect
never entered into a contract. |d.

Based on errors in the architect’s plans, Bilt-Rite was
forced to substantially increase its construction costs, and
Bilt-Rite sued the architect for negligent m srepresentation.
Id. The architect filed a demurrer, arguing that Bilt-Rite’'s
action was barred by the economc | oss doctrine and that Bilt-
Rite could not recover because Bilt-Rite and the architect were
not in contractual privity. |d. at 273. The trial court
sust ai ned the denurrer and di sm ssed the conplaint; the superior
court affirnmed. [1d. The Pennsylvania Suprene Court reversed,
hol ding that the architect could be liable to Bilt-Rite for
negligent msrepresentation, in spite of their |ack of
contractual privity and the traditional bar against recovery in
tort for economc losses. |d. at 288.

In Bilt-Rite, the Pennsylvania Suprene Court explicitly

adopt ed Restatenent (Second) of Torts 8§ 552.° 866 A 2d at 285.

Illustration 9 to 8§ 552 offers a useful exanple:

® Restatenent (Second) of Torts 8§ 552(1) reads:

One who, in the course of his business, profession or
enpl oynment, or in any other transaction in which he has
a pecuniary interest, supplies false information for

t he gui dance of others in their business transactions,
is subject to liability for pecuniary |oss caused to
them by their justifiable reliance upon the
information, if he fails to exercise reasonable care or
conpet ence i n obtaining or conmuni cating the

i nformation.



The Cty of A is about to ask for bids for work on a
sewer tunnel. It hires B Conpany, a firm of engineers,
to make boring tests and provide a report show ng the
rock and soil conditions to be encountered. It notifies
B Conpany that the report will be nade available to
bi dders as a basis for their bids and that it is expected
to be used by the successful bidder in doing the work.
Wthout knowing the identity of any of the contractors
bi ddi ng on the work, B Conpany negligently prepares and
delivers to the Gty an inaccurate report, containing
false and msleading information. On the basis of the
report C makes a successful bid, and al so on t he basi s of
the report D, a subcontractor, contracts with Cto do a
part of the work. By reason of the inaccuracy of the
report, Cand D suffer pecuniary loss in performng their
contracts. B Conpany is subject toliability to Candto

D.
Rest at ement (Second) Torts 8§ 552, ill. 9. The Bilt-Rite court
parsed the Restatenent and the illustration to cone its

concl usi on:

[A] plaintiff is not barred fromrecovering economc

| osses sinply because the action sounds in tort rather
than contract law. Here, Bilt-Rte had no contractual
relationship with [the architect]; thus, recovery under
a contract is not available to Bilt-Rite. Having found
that Bilt-Rite states a viable claimfor negligent

m srepresentati on under Section 552, and that privity
is not a prerequisite for maintaining such an acti on,
logic dictates that Bilt-Rite not be barred from

recovering the damages it incurred, if proven. |ndeed,
to apply the economc |oss doctrine in the context of a
Section 552 claimwould be nonsensical: it wuld allow

a party to pursue an action only to hold that, once the
el enents of the cause of action are shown, the party is
unable to recover for its losses. Thus, we hold that
the economic loss rule does not apply to clains of
negl i gent m srepresentation soundi ng under Section 552.

866 A.2d at 288.
As the court ultimately held, “a building contractor may

mai ntai n a negligent msrepresentation claimagainst an architect



for alleged msrepresentations in the architect’s plans for a
public construction contract, where there was no privity of
contract between the architect and the contractor, but the
contractor reasonably relied upon the m srepresentations in
submtting its wnning bid and consequently suffered purely
econom ¢ damages as a result of that reliance.” 1d. at 272.

Here, SSM the engineer on the project, is akin the
architect in Bilt-Rite. ME wee, the contractor on the project,
is akin the contractor in Bilt-Rite. Even though MEl wee and SSM
had no contract, SSM shoul d have reasonably known that a
contractor would rely on its engineering plans, and therefore SSM
can be liable to that contractor for any all eged
m srepresentations in its plans. This is the case even if, as
here, the contractor alleges only econom c danages.

O course, the contractor’s claimin Bilt-Rite was for

negligent m srepresentation; here, McE wee's claimis for

intentional m srepresentation, or fraud. The Pennsylvani a
Suprene Court’s policy considerations apply even nore forcefully
in an intentional msrepresentation context. |f Pennsylvania
allows liability for an architect or engineer who is negligent in
preparing a report, surely it would allow liability for an one

who is reckless or fraudulent in preparing the report.’

" At oral argument, counsel for SSM argued that the Court is
obligated to followthe Third GCrcuit’s prediction that in
Pennsyl vani a t he econom c | oss doctrine would bar clains for
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1. CONCLUSI ON

At this stage of the proceedings, accepting as true the
factual allegations in the conplaint and drawing all reasonable
inferences in favor of Plaintiff, the Court concludes that
MEl wee has stated a sufficient fraud clai magainst SSM The
fraud claimis neither subject to the Pennsylvania certificate of
merit requirement nor barred by the econom c | oss doctrine.

An appropriate Order foll ows.

intentional torts, see Werwinski v. Ford Mdtor Co., 286 F.3d 661
680-81 (3d Gr. 2002), in spite of the Pennsylvani a Suprene
Court’s decision in Bilt-Rite, because Bilt-Rite dealt only with
uni ntentional torts.

Traditionally, the econom c |oss doctrine only barred causes
of action in tort for negligence or strict liability. See 2-J
Corp., 126 F.3d at 541 (citing Aikens v. Baltinore & Ghio R R
Co., 501 A 2d 277, 279 (1985)). Wile it is true that the Third
Crcuit recently held in Werw nski that Pennsylvania s econom c
| oss doctrine would also bar clains for intentional torts, at
| east two | ower court cases have cone to the opposite concl usion,
post-Werwi nski. See O Keefe v. Mercedes-Benz USA, LLC, 214
F.R D. 266, 277 (E.D. Pa. 2003) (Van Antwerpen, J.)
(“Pennsyl vania’s econom c | oss doctrine is inapplicable to
intentional torts.”); Qopenheiner v. York Int’'l, 2002 W
31409949, at *2 (Pa. CG. C P. Cct. 25, 2002) (“[T]his Court has
not extended the econom c | oss doctrine to cover intentional
torts.”).

Regar dl ess, the Pennsyl vania Suprenme Court decision in Bilt-
Rite is controlling here. See Miullaney v. Wlbur, 421 U S. 684,
691 (1975) (“[S]tate courts are the ultinmte expositors of state
| aw . ")
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MCELVWEE GROUP, LLC,

Pl aintiff,
: ClVIL ACTI ON
V. : NO. 06- 2447
MUNI Cl PAL AUTHORI TY OF THE
BOROUGH OF ELVERSON, ET AL.,
Def endant s.
ORDER

AND NOW this 6th day of March 2007, followi ng a hearing on
the record, it is hereby ORDERED t hat Defendant Spotts, Stevens &
McCoy, Inc.’s notions to dismss (doc. nos. 7, 28) are DEN ED for
the reasons stated in the acconpanyi ng Menorandum

| T I S FURTHER ORDERED t hat Def endant Spotts, Stevens &
McCoy, Inc.’s first notion to file a reply brief (doc. no. 33) is
CGRANTED.

| T I S FURTHER ORDERED t hat Def endant Spotts, Stevens &
McCoy, Inc.’s first notion for clarification of February 12,

2007, Order (doc. no. 36) is DENIED AS MOOT.

AND I'T I S SO ORDERED.

s/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




